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OPINION

This case arises from the petitioner’ s conviction for aggravated robbery of agas station. A
Davidson County grand jury indicted the petitioner on one count of aggravated robbery. On January
23, 2002, the Davidson County Criminal Court accepted the petitioner’ s guilty pleato one count of
aggravated robbery and sentenced the petitioner as a Range Il1, persistent offender to twenty years
to be served consecutively to a Texas sentence.

At the post-conviction hearing, the petitioner’ s post-conviction attorney told the trial court
that the petitioner was serving aforty-year sentencein the Texas Department of Correction and that
the petitioner was not able to appear for the post-conviction hearing. The post-conviction attorney
submitted the petitioner’ s affidavit at the hearing. 1nthe petitioner’ s affidavit, the petitioner stated
that he met with histria attorney once before he entered hisguilty pleaand that he also met with his



attorney’ s associate once. He stated he told his attorney he was serving a forty-year sentence in
Texas and asked her what kind of adeal she could get for him because he wanted to return to Texas
where he had an appeal pending. He stated he told his attorney he would accept adeal between ten
and fifteen years concurrent to hisforty-year sentence. He stated hewaswillingto enter aguilty plea
because his criminal record was bad and another conviction would not hurt his record.

The petitioner stated that at hisnext court date, hisattorney told him she had spoken with the
assistant district attorney, and the assistant district attorney did not want to offer apleadeal because
the victim was willing to testify. He stated his attorney said the assistant district attorney had told
him that the victim had identified the petitioner from a lineup and that the state was seeking life
without parole under the “three strikes” law. He stated hisattorney later told him that shewas able
to get the state to agreeto atwenty-year sentence and that the sentence would have to be consecutive
to his Texas sentence because he was on parole at the time he had committed the present offense.
He stated, “1 told [the attorney] that | was unsure of the Tennessee law and that just didn’t sound
right and | wasn't surewhat exactly it meant.” He stated that his attorney told him she was willing
to defend him at the trial but that he was facing life without parole if hewent to trial. He stated he
was overwhelmed by the possibility of life without parole and felt compelled to take the plea deal.
He stated his attorney did not tell him he had to serve his Texas sentence before he served his
Tennessee sentence.

The petitioner stated that after he was sentenced, he received copies of the policereport and
other documents which his attorney had acquired through her investigation. He stated he went
through the documents and |learned the victim was amale. He stated he then called his family and
friends and was able to determine his whereabouts on the date and time of the robbery. He stated
his brother and ex-girlfriend could have been aibi witnesses, because he was with them at a
downtown nightclub at the time of the robbery. He stated that hetried to contact his attorney to tell
her about the alibi witnesses and ask her to file amotion to withdraw his guilty plea but that he was
unable to contact her.

The petitioner stated that |ess than one week after entering his plea, he was transferred back
to Texaswhere he wrote amotion to withdraw hisguilty plea. He stated hemailed it to hisattorney,
received aresponse back from her asking if he really wanted to withdraw the plea, and responded
by directing hisattorney to filethe motion. He stated hisattorney told him that thetrial court would
not hear the motion without the petitioner being present and that she would request the state to
extradite the petitioner back to Tennessee. He stated that ten months later he received aletter from
his attorney saying the state would not extradite him and that he should file a petition for post-
conviction relief. He stated that if he had known the “three strikes’ law was being improperly
applied or if his attorney had more thoroughly investigated his case, he would not have pled guilty
and would have goneto trial.

Thepetitioner’ sattorney testified that shehad been practicing criminal |aw for approximately

ten years and that she was appointed to represent the petitioner. She said the petitioner met with
another attorney from her officefirst. She said that before she met with the petitioner, shereceived
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aletter from him asking her when he would receive a plea offer because hewasin ahurry to return
to Texas. She said that at her first meeting with the petitioner, the petitioner again asked her what
kind of pleabargain he could get, that she gave him acopy of the discovery, and that they discussed
the case for approximately thirty minutes. She said that on the next court date, they again discussed
the case. She said that the case was reset a couple more times and that on the day the petitioner
entered his guilty plea, she went over the petition to enter a guilty plea with the petitioner and
explained his rights to him. She said she explained the service percentage and the fact that the
sentence would be served consecutively to his Texas sentence. She said the petitioner understood
his guilty plea and knowingly and voluntarily entered the plea. She said that she did not have any
recollection of the victim’s gender being an issue and that the case involved the robbery of amale
at agasstation. She said that shetalked to the petitioner about the time and the place of the robbery
and that the petitioner never raised an alibi defense.

On cross-examination, the petitioner’s attorney testified she received a letter from the
petitioner several months after his guilty pleatelling her about alibi withesses and about wanting to
withdraw hisplea. She said she sent aletter to the petitioner asking if he really wanted to withdraw
his plea because he would face agreater sentenceif hewent to trial. She said shetold the petitioner
that the time had run for him to withdraw his plea and that his only avenue was to seek post-
conviction relief. She said that the petitioner entered his pleain January 2002 and that she did not
receive the petitioner’s letter asking to withdraw his plea until June 2002. She said the petitioner
did not tell her that hisbrother and ex-girlfriend could be alibi witnessesuntil after he sent her afifth
letter from Texas. She said that she did not know if the state ever filed anotice of intent to seek life
without parole but that her notesreflected the assistant district attorney said shewould filethe notice
if they went to trial. She said the petitioner would have qualified as a “three strikes’ offender
because he had three prior robberies, aburglary, and one or two other felony convictions. Shesaid
she discussed mistaken identity and cross-cultural identification with the petitioner as possible
defenses. She said she told the petitioner that because he was on parole out of Texas when he
committed the present offense, Tennessee required his sentence to be served consecutively to his
Texas sentence. She acknowledged that they may have discussed that Texas might do something
with the sentences to run them concurrently but that there was no agreement with Texas and that
Tennessee law required them to be served consecutively.

Following the post-conviction hearing, the trial court dismissed the petition for post-
conviction relief. Thetrial court found that

the Court is of the opinion that [the attorney] represented the
Petitioner in a competent and thorough manner. The Court does not
find sufficient evidence to support the Petitioner's claim of
ineffectiveassistanceof counsel. The Courtisof theopinionthat [the
attorney] fully appraised the Petitioner of the fact that he would be
requiredto servethe sentencefor the Aggravated Robbery conviction
consecutively to his forty year Texas sentence. The Court is of the
opinion that [the attorney] properly investigated the facts of the case
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and properly evaluated the strengths and weaknesses of the State's
case against the Petitioner. The Court is of the opinion that [the
attorney] advised the Petitioner of the evidence against him, and
counseled him about the pros and cons of accepting the plea. The
Court isof the opinion that [the attorney] competently counseled the
Petitioner so that he was able to enter into the plea agreement
knowingly, voluntarily, and intelligently.

Theburdenin apost-conviction proceeding isonthe petitioner to prove hisgroundsfor relief
by clear and convincing evidence. T.C.A. 8§ 40-30-110(f). On appeal, we are bound by the trial
court’s findings of fact unless we conclude that the evidence in the record preponderates against
thosefindings. Fieldsv. State, 40 S.W.3d 450, 456-57 (Tenn. 2001). Becausethey relate to mixed
questions of law and fact, we review the trial court’s conclusions as to whether counse’s
performancewas deficient and whether that deficiency wasprejudicia under adenovo standardwith
no presumption of correctness. 1d. at 457. Post-conviction relief may only be given if aconviction
or sentenceisvoid or voidable because of aviolation of aconstitutional right. T.C.A. 8 40-30-103.

Thepetitioner contendsthat heentered hisguilty pleaunknowingly andinvoluntarily because
his attorney failed to consult with him about the case. He asserts his plea was unknowing because
hewas not advised he must serve his entire forty-year sentence from Texas before he began serving
his twenty-year sentence from Tennessee. He asserts he was misled as to the victim’s gender and
felt afemalevictim would have received more sympathy from ajury than amalevictim. He asserts
that his attorney failed to provide him with discovery in this case until after his guilty pleaand that
because of thefailure, he could not provide hisattorney with potential alibi witnessesuntil after the
plea. Heassertshisattorney falsely told him the state had filed a“three strikes” notice, when in fact
it had not. He asserts he was coerced into pleading guilty because his attorney erroneously advised
him that if he did not accept the twenty-year offer, he would be sentenced to lifeimprisonment. He
asserts his attorney did not timely fileamotion to withdraw hisguilty plea. He asserts hewould not
have entered his guilty plea had he received the effective assistance of counsel and would have
proceeded to trial.

The state asserts the petitioner stated in his affidavit that he was informed that Tennessee
law required his sentence to be served consecutively to his Texas sentence. The state asserts the
information regarding the victim’s gender is immaterial. The state asserts the attorney accurately
explained the consequences of going to trial and did not inform him about the consequences to
intimidate him. The state assertsthat the petitioner, not hisattorney, wasuntimely in filingamotion
to set asidethepleaand that thisallegationisirrelevant to theineffective assistance of counsel claim
because it occurred long after the petitioner pled guilty.

Under the Sixth Amendment, when aclaim of ineffective assistance of counsel is made, the
burden is on the petitioner to show (1) that counsel’s performance was deficient and (2) that the
deficiency was prgjudicial. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064
(1984); see Lockhart v. Fretwell, 506 U.S. 364, 368-72, 113 S. Ct. 838, 842-44 (1993). In other
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words, ashowing that counsel’ s performancefallsbel ow areasonabl e standardisnot enough; rather,
the petitioner must also show that but for the substandard performance, “theresult of the proceeding
would havebeendifferent.” Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. The Strickland standard
has been applied to theright to counsel under articlel, section 9 of the Tennessee Constitution. State
V. Melson, 772 SW.2d 417, 419 n.2 (Tenn. 1989). When a petitioner claims that the ineffective
assistance of counsel resulted in a guilty plea, the petitioner must prove that counsel performed
deficiently and that but for counsel’ serrors, the petitioner would not have pled guilty and would have
insisted upon going to trial. Hill v. Lockhart, 474 U.S. 52, 59, 106 S. Ct. 366, 370 (1985). Failure
to satisfy either prong resultsin the denial of relief. Strickland, 466 U.S. at 697, 104 S. Ct. at 2069.

In Baxter v. Rose, 523 S.W.2d 930, 936 (Tenn. 1975), our supreme court decided that
attorneys should be held to the general standard of whether the services rendered were within the
range of competence demanded of attorneysincriminal cases. Further, thecourt stated that therange
of competence was to be measured by the duties and criteria set forth in Beasley v. United States,
491 F.2d 687, 696 (6th Cir. 1974), and United Statesv. DeCoster, 487 F.2d 1197, 1202-04 (D.C. Cir.
1973). Baxter, 523 SW.2d at 936. Also, in reviewing counsel’s conduct, a “fair assessment of
attorney performance requires that every effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the
conduct from counsel’ s perspective at thetime.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065.

I. CONSECUTIVE SENTENCE

The petitioner contends his attorney was ineffective for failing to advise him that he must
serve his entire forty-year sentence from Texas before he began serving his twenty-year sentence
from Tennessee. The state responds that the petitioner contradicts this allegation through his own
statement and that he confirmed hisattorney’ stestimony that he wasinformed about the consecutive
sentencing.

Thetrial court addressed thisissueinitsorder denying thepetition for post-convictionrelief.
Thetria court stated that

The Court finds that [the attorney] informed the Petitioner that
Tennessee law required that the sentence he would received [sic] for
the conviction of Aggravated Robbery to be served consecutively to
his current sentence in Texas, because he committed the offense
while on parole out of Texas. The Court finds that the Petitioner
acknowledged thisfact in his signed statement . . . . The Court is of
the opinion that the Petitioner was fully appraised of the fact that he
would berequired to serve his sentence consecutively to hisforty year
Texas sentence. The Court is of the opinion that this allegation is
without merit.



Initially, we note that the petitioner failed to include a copy of the guilty plea hearing
transcript in the record. However, the plea petition form was entered as an exhibit at the post-
conviction hearing. The pleapetition statesthe petitioner was entering a pleato aggravated robbery
with atwenty-year sentenceto beserved at forty-five percent “ consecutiveto Texas.” The petitioner
acknowledged in hisaffidavit that he discussed consecutive sentencing with the attorney. He stated
that

[The attorney] told me that according to Tennessee law that if a
person was on parole, probation or out on bond and they got another
case/conviction that the new sentence would have to be ran [sic]
consecutiveto theoriginal one. | told [the attorney] that | was unsure
of the Tennessee laws and that just didn’t sound right and | wasn’t
sure what exactly it meant.

The petitioner’s attorney testified she explained to the petitioner the sentence would be served
consecutively to his Texas sentence. The trial court accredited the testimony of the petitioner’s
attorney. We conclude the petitioner has failed to prove by clear and convincing evidence that his
attorney’ s performance was deficient, and the petitioner is not entitled to relief on thisissue.

II. FAILURE TO PROVIDE DISCOVERY

The petitioner assertsthat his attorney was ineffective for misleading him about the gender
of thevictim. The petitioner also assertsthat his attorney was ineffective for failing to provide him
with discovery before he entered his pleaand that the failure caused him to be unable to inform his
attorney about two alibi witnesses until after hisplea. The petitioner assertsthat he learned the date
and time of the offense after reading discovery and that he waswith his ex-girlfriend and brother at
the time the offense occurred. The state asserts the gender of the victim is immaterial and not a
defense to aggravated robbery.

When a petitioner contends that his trial counsel failed to discover, interview, or present
witnesses in support of his defense, these withesses should be presented by the petitioner at the
evidentiary hearing. Black v. State, 794 SW.2d 752, 757-58 (Tenn. Crim. App. 1990). Thisisthe
only way for a petitioner to prove by clear and convincing evidence that “the failure to discover or
interview a witness inured to his prejudice” or that the failure to “call the witness to the stand
resulted in the denia of critical evidence.” Id. at 757.

Thetrial court addressed thisissueinitsorder denying the petition for post-conviction relief.
Thetria court stated that

The Court finds that the indictment names the victim as Abraham
Abby. The Court finds that the Petitioner asserts that [the attorney]
believed that the victim was afemale named “Abby.” The Court is
initially of the opinion that [the attorney] adequately investigated the
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facts of the case. The Court is aso of the opinion that the gender of
the victim was immaterial in the prosecution of the case, as well as
the Petitioner’ sdecision to enter apleaof guilty. The Court isof the
opinion that this issue is without merit.

... The Court is of the opinion that [the attorney] properly
investigated thefacts of the case and properly evaluated the strengths
and weaknesses of the State’ s case against the Petitioner.

The record reflects that the petitioner’ s attorney testified that on the petitioner’ sfirst court
date, she gave the petitioner acopy of discovery and discussed the case with the petitioner for thirty
minutes. She stated that on the next court date after the petitioner had time to review the discovery,
they discussed what was provided in the discovery. She said that she had no recollection of the
victim’'s gender being in question and that the case involved the robbery of amale at a gas station.
Shealso said that they talked about the time and place of the robbery and that an alibi defense“never
presented itself.” Additionally, we note the record is devoid of any testimony from the petitioner’s
brother or ex-girlfriend. We concludethat the petitioner hasfailed to prove by clear and convincing
evidence that his attorney’ s performance was deficient and that he is not entitled to relief on this
issue.

1. “THREE STRIKES’ NOTICE

The petitioner contends he received the ineffective assistance of counsel because he was
misled by hisattorney to believethat the state was seeking life imprisonment without parole and that
thestate had filed a“threestrikes’ notice against him. Heassertshewas coerced and threatened into
pleading guilty by hisattorney’ stelling him hefaced lifewithout paroleif hewent totrial. The state
asserts the attorney’ s advice was an accurate explanation of the consequences the petitioner faced
if hewent to trial. The state assertsthe petitioner had an extensive criminal history including three
robbery convictions, one burglary conviction, and one or two other felony convictions, which
classified him asa“three strikes” offender. The state asserts the attorney was performing her duty
by informing the petitioner about the possible life sentence and was not intimidating the petitioner.

Thetria court addressed thisissuein itsorder denying the petition for post-conviction relief.
Thetria court stated that

The Court finds that [the attorney] believed that based on the
Petitioner’ s extensive prior crimina history, he qualified as athree
strikelife offender, and that the State would be filing such anoticeif
the Petitioner proceeded to trial. The Court isof the opinion that [the
attorney] accurately explained the consequences of the Petitioner
proceeding to trial. The Court is of the opinion that this accurate
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statement was used to allow the Petitioner to make an informed
decision, and not to intimidate or coerce the Petitioner into entering
aquilty plea. The Court is of the opinion that this issue is without
merit.

Tennessee Code Annotated section 40-35-120 is the repeat violent offenders or “three
strikes” statute. The relevant subsection states:

The court shall sentence a defendant who has been convicted of any
offense listed in subdivision (b)(1), (c)(1) or (d)(1) to imprisonment
for life without possibility of parole if the court finds beyond a
reasonabl e doubt that the defendant isarepeat violent offender under
subsection (a).

T.C.A.840-35-120(g). The statute lists the offenses required for a defendant to be sentenced as a
repeat violent offender. See T.C.A.8 40-35-120 (a)-(d).

The record reflects the petitioner was charged with aggravated robbery in this case and was
serving aforty-year sentence out of Texas on another conviction. The record reflects that he had
three robbery convictions, a burglary conviction, and one or two other felony convictions and that
he was aRange |11, persistent offender. The petitioner’s attorney testified the petitioner qualified
as a “three strikes” offender, and the tria court accredited the testimony of the attorney. We
conclude the petitioner has failed to prove by clear and convincing evidence that his attorney’s
performance was deficient, and the petitioner is not entitled to relief on thisissue.

IV. MOTIONTO WITHDRAW GUILTY PLEA

The petitioner contends that he received the ineffective assistance of counsel because his
attorney did not timely fileamotion to withdraw hisguilty plea. Thestaterepliesthat thisallegation
isirrelevant because the events occurred long after the petitioner pled guilty. The state argues that
it had no bearing on the petitioner’ s decision to plead guilty. The state also asserts the petitioner,
not the attorney, was untimely in filing the motion.

Thetrial court addressed thisissueinitsorder denying the petition for post-convictionrelief.
Thetria court stated that

The Court is of the opinion that this allegation pertainsto eventsthat
took place after the Petitioner [pled] guilty, and had no impact on the
Petitioner’s decision to plead guilty. Nevertheless, the Court finds
that [the attorney] received the Petitioner’ sletter asking that hisplea
of guilty be set aside in June of 2002, approximately four months
after the Petitioner [pled] guilty on January 23, 2002. The Court isof
the opinion that [the attorney] had no fault in receiving the
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Petitioner’ s request approximately ninety days after the judgment of
conviction had become fina. The Court finds no merit in the
Petitioner’s allegation that the fault lies with [the attorney] in the
Petitioner failing to have his guilty plea set aside.

A defendant may attempt to withdraw aguilty pleabefore sentencing or, “to correct manifest
injustice,” after sentencing but before the judgment becomesfinal. Tenn. R. Crim. P. 32(f). A tria
court’ sjudgment asagenera rule becomesfinal thirty daysafter itsentry. See Statev. Pendergrass,
938 S.W.2d 834, 837 (Tenn. 1996). After thetrial court loses jurisdiction, generaly it retains no
power to amend ajudgment. Id. Thejudgment for the aggravated robbery convictionisnot included
intherecord before us. However, the record reflects the petitioner pled guilty on January 23, 2002,
to an agreed sentence of twenty years to be served as a Range |1, persistent offender to be served
consecutively to his Texas sentence.

Thepetitioner’ sattorney testified shereceived al etter from the petitioner in June 2002 asking
her to file a motion to withdraw his guilty plea. The trial court accredited the testimony of the
attorney and found the petitioner did not request his attorney to withdraw the plea until more than
ninety days after the judgment had becomefinal. We conclude the petitioner hasfailed to prove by
clear and convincing evidencethat hisattorney’ s performancewasdeficient, and the petitioner isnot
entitled to relief on thisissue.

CONCLUSION

Based on the foregoing and the record as awhol e, we affirm the judgment of thetrial court.

JOSEPH M. TIPTON, JUDGE



